
Speech: Martin Coleman GCR Live speech

Introduction
The global debate about whether competition law and policy are up to meeting
the challenges of changing business models and behaviour has several themes:

Is competition law appropriately addressing how technology, data and new
business models are changing the way industries are structured and
businesses engage with the marketplace? Some have asked if competition
enforcement systems are up to the job of reviewing dynamic markets.
Is the traditional assessment of consumer welfare, primarily on the
basis of allocative efficiency, too narrow? How far should
distributional issues be taken into account? In the UK we are
increasingly focusing on whether our competition regime, and remedies,
take sufficient account of the circumstances of vulnerable consumers.

This debate has moved beyond the competition specialists, to the centre of
the political and public policy arena. President Trump is reported to have
said that he has heard a lot of people talking about monopoly particularly in
relation to large technology companies. When Elizabeth Warren announced her
bid for the presidency there was press comment about her concerns over
antitrust under-enforcement and her view that the agencies need to be more
vigorous in challenging corporate power. On my side of the Atlantic, the
Financial Times, in an editorial last month, said Brexit will demand the
reworking of British government “Nowhere will this be more important than in
competition policy”.

One issue is how far the traditional approach of competition law – Articles
101 and 102 of the EU Treaty; the Sherman Act; the UK Competition Act – is
capable of addressing concerns. Whether the tools are there, and they just
need to be applied differently or more rigorously, or whether reform is
needed to make them work better.

This morning I would like to talk about a tool that is available to us in the
UK but in few other jurisdictions – market investigations.

To be clear, it is not my intention to argue that the UK approach is
necessarily appropriate for other jurisdictions. Policy needs and priorities
differ between countries. What works in one country is not necessarily
appropriate in another. My objective rather is to describe the UK system, and
give some examples of matters we have dealt with, as a contribution to the
debate on competition policy reform which is underway in many countries.

Let me start by making an important distinction, using UK terminology,
between market studies and market investigations. A market study is a review
of a particular sector of the economy by a competition agency that informs
the agency’s wider agenda. It may lead to enforcement action under antitrust
laws or to recommendations for reform but the agency has no powers to impose
remedies directly as a result of the market study. Under a market
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investigation regime, if there is a finding that the market is not working
effectively, the agency can take legally-binding measures to improve the
competitive structure or process.

While most competition agencies can conduct market studies, for example the
European Commission can conduct sector inquiries, I am only aware of the UK,
Mexico and Iceland where the authority is empowered to design, implement and
enforce forward-looking remedies to address the restraints on competition
identified.

There have been some calls to introduce market investigation tools, akin to
the UK, elsewhere. One prominent economist has suggested that, to address
concerns about the behaviour of technology companies that may not possess
market power as traditionally defined, agencies should be allowed to
investigate whether there are problems in certain markets, and instruct
businesses to undertake actions to ensure the markets remain “vibrantly
competitive” (speech by Jorge Padilla). In the USA an eminent competition
lawyer, in evidence to the FTC, described UK market inquiries as a ‘great
tool’ that ‘perhaps we should consider adopting’ (transcript of FTC Hearing
#2 on Competition and Consumer Protection in the 21st Century, p. 47-9 and
p.120).

Policy
Let me put the UK regime in a policy context. We believe that to be effective
in ensuring that competitive markets do their job of boosting productivity,
incentivising innovation and low prices and enhancing aggregate consumer
welfare, while addressing legitimate concerns about exploitative and unfair
behaviour, a suite of tools is needed.

We cannot expect a single mechanism, the prohibitions on anti-competitive
agreements and abuses of dominance, important as they are, to deal with all
circumstances which could impede the benefits of a competitive market.
Behaviour may fall short of an anti-competitive agreement but still be
restrictive of competition; unilateral conduct may be distortive or
restrictive but not infringe the test for abuse of dominance. It may not be
the conduct of specific companies that is the principle problem but rather
the way the markets have evolved, the circumstances of consumers or other
features.

An advantage of market investigations is that, if there is an adverse
finding, one is not imposing a penalty for previous behaviour – there is no
suggestion of illegality – and one is not laying down a general rule that
will apply to markets of very different characters. The outcome is a tailored
forward-looking remedy that applies to the specific circumstances of a
particular market with the purpose of making the market work better.

The markets regime allows us to hear from a wide range of stakeholders and
often this gives a voice to consumers (and their representatives), whose
interests we seek to protect across all our tools, but whose views the
adversarial process in competition enforcement may not always be best placed
to take account of.
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Overview of the regime
So a market investigation is a detailed examination into whether any aspect
of a market or markets, be it structural, supplier or customer conduct, or
regulation, is preventing, restricting or distorting competition – that is
having an adverse effect on competition. We do not use a theoretical
benchmark. We often use the term ‘a well-functioning market’ in the sense of
a market without the features causing the adverse effect on competition,
rather than to denote an idealised, perfectly competitive market (there is an
important difference between market studies and market investigations. A
market study can look into anything that may adversely affect either
competition or the interests of consumers. But when it comes to market
investigations, the CMA must identify and address adverse effects on
competition before action can be taken. There is an argument that the scope
of market investigations should be aligned with market studies so the CMA
could order legally enforceable remedies to address consumer detriment,
without having to demonstrate an adverse effect on competition).

We might have to examine realities of consumer behaviour, such as how
consumers respond (or do not respond) to market signals. When needed we will
assess the dynamic nature of the relevant sector, including the effect of
technological change. As well as more conventional economic analysis we may
consider complex questions of behavioural economics, accountancy and
technology. We often consider the effectiveness of any existing sector
regulation and the potential for new regulation.

These are major investigations. They can expose serious failings and lead to
the imposition of tough remedies so their implications for consumers and the
relevant industry can be profound. Such investigations are therefore high
profile and resource intensive for us, and for the parties concerned.

Because of this the decision to start a market investigation is one of the
few matters that the legislation explicitly reserves to the CMA board. The
board will consider whether a reference is proportionate taking into account
the features of the market and their possible impact, the significance of the
sector, how far alternative approaches might be available and, if there were
to be an adverse finding, the availability of possible remedies.

The inquiries are led by members of the CMA’s independent panel that I chair
(that is, not CMA staff), usually 4 or 5 people, supported by a CMA staff
team. The panel is drawn from a variety of backgrounds: competition law and
economics; other professions such as accountancy and people with business and
consumer experience. Proper account must be given to fairness of process and
rigour of the analysis within a statutory framework.

Markets we have investigated have included:

retail banking
supply of gas and electricity
investment consultancy
payday lending
audit services



airports
private healthcare

Our most recent investigation was into investment consultancy and fiduciary
management – important services for pension scheme trustees helping them to
manage over £1.6 trillion of investments with a major influence on pension
scheme outcomes, affecting up to half of UK households.

It is vital that competition within these markets works well.

Examples of how the system works
Let me give you a flavour of how the system works by briefly describing
aspects of 3 investigations: retail banking; airports and energy supply.

Retail banking

On retail banking we found that personal and small business customers were
not responding to variations in price and quality, and the scale of this was
significant given the gains from switching that many customers could make.
Competition for their business was not effective and the underlying driver
was consumer inertia.

This is not a novel issue and not unique to the UK. What is new, is the
potential for data and technology to unlock the market. Our remedies included
an order to set up Open Banking. This required the nine largest banks to
agree and adopt common open standards for Application Programming Interfaces,
so customers could share their data securely with other banking service
providers, manage multiple accounts through a single app and easily compare
products. As of December 2018, there were around 50 of these service
providers live in production, and 200 in the approvals pipeline, including
some major tech companies. We believe that this has the potential to
materially change the banking industry for the benefit of consumers,
harnessing the opportunities presented by technology and breaking down
traditional barriers.

There are 3 aspects of the regime that the banking inquiry highlights. First,
there was no infringement of antitrust prohibitions. The market problems
arise on the demand-side as much from any actions by the banks. Second, the
Open Banking remedy was complex and could not be easily delivered in a
traditional antitrust enforcement case even if there was proof of an
infringement. Its implementation, required co-operation and technical
oversight. Third, while there is much focus on digitisation being a cause of
competition concerns, digitisation also can offer solutions. The Open Banking
remedy would not have been possible in the absence of modern technology.

Airports

The Open Banking remedy is only a year old. We have had longer to evaluate
the effectiveness of the remedies imposed in another high-profile
investigation in 2009. The Competition Commission (the CMA’s predecessor)
ordered BAA to sell 3 of its airports, after finding that its common
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ownership of all the main London airports, and 2 of the main airports in
Scotland, precluded competition to the detriment of passengers. An order of
divestiture is a less frequent outcome of a market investigation.

Three years on from the sale of the last of the airports we instructed an
independent consultant to conduct an evaluation of the effectiveness of this
robust remedy. It showed that all 3 airports grew passenger numbers above
levels observed at comparable airports. Under new owners, the airports sought
to attract airlines and passengers outside their traditional target market
and the evidence indicated that the quantifiable benefits associated with the
remedies would total around £870 million by 2020.

Energy supply

Because the issues that we consider in market investigations often have a
high public profile there can be significant public debate about our remedy
package. This sometimes crystallises around whether positive competitive
outcomes are best achieved through measures that change the structure of
markets; remedies which seek to change supplier and customer behaviour short
of direct price intervention, or through the imposition of price caps.

This was highlighted by our energy market investigation when we decided not
to impose a wide price cap on standard tariffs for direct debit customers –
the default tariffs for customers who have not opted for a cheaper non-
standard deal. We found that there would be material and persistent savings
to a significant number of customers if there was more switching to non-
standard tariffs. That these opportunities go unexploited was evidence of
weak customer engagement. Vulnerable consumers – people with low incomes, low
qualifications, living in rented accommodation or above 65 – in particular
were not benefitting from better deals.

We found that suppliers gained a position of unilateral market power
concerning their inactive customer base and had the ability to exploit this
by pricing materially above a level that can be justified by the costs
incurred in operating an efficient business.

Our principal remedy were measures to enhance customer engagement and make it
easier for competing suppliers to target non-switchers. We considered whether
to impose a wide price cap, at least until such measures had an opportunity
to come into effect, but, with the exception of the most vulnerable customers
who were on prepayment meters – that is who paid for energy in advance of
consuming it – we decided that attempting to control outcomes for the
substantial majority of customers would – even during a transitional period –
risk undermining the competitive process, likely resulting in worse outcomes
for customers in the long run.

The UK government took a different view. It agreed with the minority opinion
of the CMA inquiry panel that a temporary cap on prices would provide
protection to consumers while the remedies are implemented and the conditions
for effective competition are established. The government legislated to
require the energy regulator, Ofgem, to impose a limit on the price a
supplier can charge for customers on prepayment and standard tariffs. The
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reason for this is concisely set out on the Ofgem website: “Ofgem and the UK
government have introduced price caps so if you are less active in the market
you don’t get left behind or pay an unfair price for your energy.”

This illustrates differing approaches. On the one hand, the traditional view
of competition agencies to be wary about imposing direct price controls for
fear of undermining longer-term measures that make markets more responsive
while, on the other hand, a proper policy concern about fairness and speed of
action, particularly when dealing with vulnerable consumers.

Conclusion
There are therefore a range of instruments in our toolbox and at the market
study stage we can take a holistic view as to whether there is a problem and
the best tool to tackle it: antitrust enforcement; consumer law or a market
investigation.

The antitrust prohibitions are essential to deter and punish, and to
compensate those who suffer loss. Market investigations serve a different
function. They allow for deeper understanding of the existence and extent of
market problems and possible solutions. They protect consumers by opening the
possibility of remedies that change market structures, adjust supplier
behaviour or influence customer decision-making.

They also serve another purpose. As competition agencies there is always the
danger of becoming detached from the world in which consumers, the ultimate
beneficiaries of effective competition enforcement, operate. We use language,
and apply concepts, that people can find it hard to relate to. We operate in
a procedural framework which can sometimes make wider engagement difficult.
This is understandable when antitrust enforcement decisions can have
significant implications for a businesses’ rights and lead to financial
penalties and actions for damages.

The market investigation process takes us directly to the frontline of
interaction between the competition regime, consumers, businesses and other
stakeholders. It does not obviate the need for due process and proper
analysis, but the width and depth of the investigation facilitates broader
interaction between the agency and those who operate in the market. We
believe that this is good for us as an authority and helps address the
concern, that some have voiced, about the risk of disconnect between
competition enforcers and the public whose interests we serve.

Press release: UK recognises Juan
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Guaido as interim President of
Venezuela

On 26 January, Foreign Secretary Jeremy Hunt made clear that unless Nicolas
Maduro called presidential elections within 8 days, the United Kingdom would
recognise National Assembly President, Juan Guaido, as the interim President
of Venezuela, in line with the Venezuelan constitution. Mr Maduro has ignored
this call.

Foreign Secretary Jeremy Hunt said:

“The United Kingdom now recognises Juan Guaido as the constitutional interim
President of Venezuela, until credible presidential elections can be held.

“The people of Venezuela have suffered enough. It is time for a new start,
with free and fair elections in accordance with international democratic
standards.

“The oppression of the illegitimate, kleptocratic Maduro regime must end.
Those who continue to violate the human rights of ordinary Venezuelans under
an illegitimate regime will be called to account. The Venezuelan people
deserve a better future.”

The UK takes this position alongside the Organisation of American States, the
Lima Group, the United States and European partners. As the EU made clear in
its statement of 26 January and in Bucharest on 31 January, the window for
dialogue remains open.

Further information

Published 4 February 2019
Last updated 4 February 2019 + show all updates

4 February 2019 Added a Spanish translation.1.
4 February 2019 First published.2.

http://www.government-world.com/press-release-uk-recognises-juan-guaido-as-interim-president-of-venezuela/
http://www.government-world.com/press-release-uk-recognises-juan-guaido-as-interim-president-of-venezuela/
https://www.gov.uk/government/news/uk-recognises-juan-guaido-as-interim-president-of-venezuela#full-history


Press release: Welsh company shares
top tips for exporting in new podcast
series

In 2011, the company developed a cooling technology to protect life-saving
vaccines in developing countries. Their medical refrigerators can last
without power for up to 12 days and have since protected 20 million
vaccinations around the world.

Launched this January, the ‘Local to Global’ podcast series features some of
the UK’s leading entrepreneurs sharing top tips for growing a business on the
world stage. The podcast is hosted by Nick Hewer – famously known for his
appearance on The Apprentice as one of Lord Sugar’s advisers.

Sure Chill’s life-changing refrigerators are improving healthcare and living
conditions in countries across Africa and Asia – especially those without
reliable power. The company currently exports to over 50 countries including
Kenya, Nigeria, Mali, Pakistan and Nepal, with plans to enter new markets in
South America and the Gulf states.

SureChill CEO Nigel Saunders in Kenya.

Minister of State for Trade and Export Promotion Baroness Fairhead said:

Sure Chill’s success in Africa and Asia highlights how exporting
can improve the lives of those in developing countries thousands of
miles away. It’s stories like this that inspire other UK businesses
to explore overseas markets, and I’m pleased my department has been
able to help Sure Chill deliver its life-saving refrigerators
internationally.

As demand for British goods worldwide continues to grow, we stand
ready to support businesses in Wales and across the UK looking to
explore overseas markets. I would encourage likeminded businesses
to listen to the ‘Local to Global’ podcast and hear first-hand the
stories of businesses on their export experience.

Since launching its first product in 2011, Sure Chill has experienced
international success and now plans to use the same cooling technology for
domestic use in homes, retail, businesses and even airlines.

The business gained greater publicity last year when CEO Nigel Saunders
accompanied the UK Prime Minister on her trade mission across Africa to
promote their technology and build trade links. Not only does the company
work closely with UNICEF and the World Health Organization, it has also
received funding from the Bill & Melinda Gates Foundation and the Shell
Foundation.
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Secretary of State for Wales Alun Cairns said:

Innovative businesses like Sure Chill, who joined my recent trip to
Africa with the Prime Minister, are contributing to a stronger
Welsh economy, and I am delighted to see their success in the
global marketplace. It’s encouraging for other Welsh companies to
hear from those who have expanded their business internationally.

There has never been a better time for Welsh companies to export to
new markets. The UK Government is supporting Welsh businesses as
they begin their export journey, whether that’s with financial
support, attending overseas trade shows or connecting them with
international buyers.

Sure Chill CEO Nigel Saunders will appear on Episode 4 of the ‘Local to
Global’ podcast which goes live on 4 February 2019, and is available on all
major podcast platforms including iTunes, Spotify and Acast.

SureChill fridge in Vietnam.

Nigel Saunders, Chief Executive Officer at Sure Chill, said:

We’re proud to be featured in the ‘Local to Global’ podcast. It’s
great to share our experience with other businesses knowing that it
might give them the confidence to begin exporting.

Exporting has always been part of our business plan because the
nature of our product means that the people who would benefit the
most are in developing economies.

The exporting process can be complex because different countries
have specific requirements. Luckily, the Department for
International Trade has provided us with insight into new markets
and networking opportunities. Now we’re excited to take our ground-
breaking technology to all corners of the globe and improve lives
far and wide.

News story: Alan Eccles to retire as
Public Guardian

Alan Eccles was appointed as Chief Executive and Public Guardian for England
and Wales in 2012, by the Lord Chancellor under Section 57 of the Mental
Capacity Act 2005. Alan is responsible to the Lord Chancellor and the
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Secretary of State for Justice for the effective operation of the agency.

In an email to staff at the Office of the Public Guardian, Alan Eccles said:

We have a reputation for putting the user/customer at the heart of
all we do; through the development of world-leading digital
services (our LPA online service was the first in government to
pass Government Digital Service (GDS) service assessment in 2014),
the reform of LPA forms, the way we interact with deputies, the way
we conduct safeguarding and investigations, and the excellent
service given by our contact centre colleagues.

We have a reputation for innovation that is recognised
internationally. We have been invited to speak in Seoul, South
Korea, and have welcomed delegates from Singapore, Japan and Jersey
to showcase what best practice looks like.

I am extremely proud of our many great achievements during this
period and it has been wonderful to celebrate these milestones with
you over the years.

What has remained the same during my 7 years with OPG is the
commitment of everyone who works here to make a difference. You
have always been determined to make a positive impact in the world
of mental capacity and to the lives of the users of our services.

Work is underway to start recruitment for the new Public Guardian.

News story: Fast Stream partners with
techUK on Tech Connect initiative

Today, the Digital, Data and Technology (DDaT) Fast Stream and UK technology
trade association techUK launched a new programme to encourage collaborative
working between early professionals in the Civil Service and the technology
sector.

About the programme
Tech Connect is a 12-week digital skills programme bringing together early
professionals in government and industry to inspire them to design and
deliver the best and most technology-innovative public services.

The programme was launched in partnership with techUK’s Public Services Board
(PSB) and is sponsored by Her Majesty’s Revenue and Customs (HMRC) Director
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General and Chief Digital and Information Officer, Jacky Wright.

The programme gives about 20 third-year DDaT fast streamers and 20 early
career professionals from the tech industry the chance to work closely with a
wide range of technology companies, all members of techUK’s Public Service
Board. This is an opportunity for DDaT fast streamers to gain industry
exposure and for early career professionals from the private sector to get
insight into some of government’s biggest technology challenges.

What participants will do
Participants will work in blended teams, and will pick a public sector
technology, operational or policy problem, with the aim of delivering
innovative solutions that can be deployed by government.

Teams will also participate in 5 industry ‘programme days’, hosted by member
companies of techUK’s Public Sector Board. Each industry day will give the
teams exposure to a new organisation, and focus on innovative technologies
and approaches that they can use in their project.

Each team will be guided by 2 senior mentors, one from industry and one civil
servant, who will act as a point of contact to discuss strategy, blockers and
opportunities, as well as steer the project towards success.

At the end of the programme, the teams will present their solutions to their
public service challenge to senior leaders from government and industry, who
will provide feedback and select a winning team.

Effective collaboration between public and private
sectors
Participants will learn what effective collaboration between government and
industry looks like, and how leveraging the skills of the public and private
sector can produce outcomes of lasting value for the government.

Jacky Wright said:

I am very excited about the launch of this programme, which will
allow early career colleagues in both private and public sector to
learn from each other, work together in innovative ways, and
develop supportive networks and ongoing relationships. By working
in true partnership rather than competition, and supporting greater
collaboration, we can encourage innovative, solution-focused
thinking among the Civil Service’s future leaders and create the
digital organisation that we need for the future.

Kevin Cunnington, Head of the DDaT Profession and Director General,
Government Digital Service, commented:



This is an exciting initiative which helps build skills and
capability within the Civil Service. This programme is the latest
example of our continual collaboration with the wider industry to
help make government work better for everyone.

Julian David, Chief Executive Officer, techUK, added:

This initiative provides a much-needed bridge between industry
innovation and government. Creating a collaborative partnership in
the early stages of a professional career will greatly improve our
public services delivery and the experiences we all have as
citizens. Our members are delighted to welcome these bright minds
into their organisations and play a part in building the next
generation of world-class public services.

Background

techUK Public Services Board’s member companies include: Dell EMC, YOTI,
Computacenter, Capgemini, IBM, eduserv, Fujitsu, BT, Sopra Steria, vmWare,
Amazon web services, BrightLemon, Ark, CDW, Informed Solutions, CISCO.


